
INTRODUCTION

Chapter 7 vs. Chapter 13, and key terms



Chapter 7 vs. Chapter 13

Chapter 7: “Liquidation.” A Debtor’s nonexempt assets are 

liquidated by a professional called the chapter 7 bankruptcy 

trustee; in exchange, the Debtor almost always hopes to 

obtain a discharge.

Chapter 13: “Reorganization.” A Debtor proposes a plan to 

repay creditors at a certain rate, by making payments to the 

chapter 13 trustee. Some “priority” debts must be paid in 

full, most debts do not. At the successful conclusion of the 

plan, the Debtor almost always hopes to obtain a discharge 

of whatever unpaid balances remain. 
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Reasons to prefer chapter 7:

• Most chapter 7 cases are “no asset” cases, where the 

bankruptcy trustee doesn’t take anything

• “One-and-done,” an efficient form of relief, “a fresh 

start, for the honest but unfortunate debtor.” Grogan 

v. Garner, 498 U.S. 279 (1991)



Reasons to prefer chapter 13:

• Chapter 13 Debtors retain all their property

• Opportunity to retain collateral otherwise subject to 

foreclosure/repossession: Can cure mortgage 

arrearages, sometimes restructure car notes to be 

more affordable

• Oftentimes not eligible for chapter 7 relief due to 

“abuse,” if totality of the circumstances or means 

test  unfavorable



The Discharge Order:

• More-or-less understood as the “successful” 

conclusion of a case, though not necessarily

• Eliminates the personal liability of a debtor for 

discharged debts, voids judgments as a personal 

liability, and enjoins further collection of discharged 

debts

• “In personam” liability only: Liens still persist; 

mortgage lenders can still foreclose, automobile 

lenders can still repo, etc.



Nondischargeable debts:

• List of generally-nondischargeable debts found at 523(a) 

of the Bankruptcy Code. Examples:

− False pretenses, false representations, or actual fraud 

(523(a)(2))

− “Neither listed nor scheduled… in time to permit 

timely filing of a proof of claim...” (523(a)(3))

− “Domestic support obligation” (523(a)(5); defined at 

11 U.S.C. 101(14A))

− “Willful or malicious injury” (523(a)(6))

− “… a fine… payable to and for the benefit of a 

governmental unit…” (523(a)(7))



Nondischargeable debts, cont.

− “unless excepting such debt would impose an 

undue hardship… an educational benefit 

overpayment or loan made…” (523(a)(8))

− “death or personal injury caused by the debtor’s 

operation of a motor vehicle… if such operation 

was unlawful because the debtor was intoxicated 

(523(a)(9))

− “to a spouse, former spouse, or child… [not a 

domestic support obligation, but] incurred by the 

debtor in the course of a divorce or separation…” 

(523(a)(15))



Nondischargeable debts: Taxes

− Income tax debt might be dischargeable if (a) the 

taxes were owed for a tax year due more than 

three years ago, (b) the taxes themselves were 

filed by the debtor more than two years ago, (c) 

the taxes were “assessed” more than 240 days 

ago, and (d) there was never a fraudulent return 

or willful attempt to evade the taxes (see 

523(a)(1), which references 507(a)(8); watch out 

for tolling as to all these timeframes)

− Trust fund taxes (i.e., if the debtor ran a shop and 

collected sales taxes, but failed to remit them) 

are never dischargeable



The chapter 13 “superdischarge”

• 11 U.S.C. 1328(a): “As soon as practicable after 

completion of all payments under the plan... the 

court shall grant the debtor a discharge of all debts 

provided for by the plan… except any debt… of a kind 

specified in… paragraph (1)(B), (1)(C), (2), (3), (4), (5), 

(8), or (9) of section 523(a)…

− As such, chapter 13 can discharge municipal fines 

(523(a)(7)) and property settlement debt arising 

out of a divorce or separation (523(a)(15))…

− Many other debts too, but a lot of them are quite 

technical



Eligibility for a discharge:

• A chapter 7 debtor is entitled to a discharge only if:

− The Debtor hasn’t filed a chapter 7, and obtained 

a discharge in that earlier chapter 7, in the past 8 

years (727(a)(8))

− The Debtor hasn’t filed a chapter 13, and 

obtained a discharge in that earlier chapter 13 in 

the past 6 years, unless that 13 paid 100% to 

allowed creditors, or at least 70% and was the 

debtor’s “best effort” (727(a)(9))

− In all instances, date of filing governs



Reasons a discharge may be 

denied:

• If the debtor transferred or concealed property in the 

past year “with intent to hinder, delay, or defraud a 

creditor or an officer of the estate” (727(a)(2))

• If the debtor concealed, destroyed, falsified or failed 

to keep paperwork to verify the debtor’s financial 

condition or business transactions (727(a)(3))

• If the debtor knowingly and fraudulently made a 

false oath in connection with the case (727(a)(4))

• If the debtor refuses to comply with a court order 

(727(a)(6))



Commencing a case:

 11 U.S.C. 301(a): A voluntary case is commenced by the 

filing with the bankruptcy court of a petition…

 When a petition is filed, the case starts, and three things 

happen:

− The “bankruptcy estate” comes into existence

− The “automatic stay” comes into existence

− The “341 meeting” with the trustee is scheduled



The Bankruptcy Estate

 A chapter 7 Trustee liquidates the property in the 

bankruptcy estate (11 U.S.C. 704(a)(1))

 Includes “all legal or equitable interests of the debtor in 

property as of the commencement of the case.” 

 The estate is broad, and includes virtually all property and 

rights to property (i.e., includes the money in the debtor’s 

wallet and bank account, but also a debtor’s right to collect 

money, like wages or a tax refund, that the debtor is owed, 

but that hasn’t been paid to the debtor as of the petition 

date)

 “Exemptions” remove property from the estate, protecting 

that property from the Trustee



The Bankruptcy Estate postfiling

 A few expansions to that “as of the commencement of the case”

 In chapter 13, the estate includes all property that the debtor receives after the 

commencement of the case. (11 U.S.C. 1306) (Subject to some excessively-technical issues 

with vesting that we don’t need to get to here.)

 In all chapters, there are three instances where property received within 180 days postfiling 

is still estate property (11 U.S.C. 541(a)(5)):

− “by bequest, devise, or inheritance,”

− “as a result of a property settlement agreement with the debtor’s spouse, or of an interlocutory or 

final divorce decree,”

− “as a beneficiary of a life insurance policy or of a death benefit plan.”

 Proceeds or rents from estate property are, themselves, estate property (11 U.S.C. 

541(a)(6))



The Automatic Stay: 11 U.S.C. 

362(a)

 [A] petition… operates as a stay, applicable to all entities 

of -

− The commencement or continuation… of a judicial, 

administrative, or other action or proceeding against the 

debtor… (362(a)(1))

− The enforcement, against the debtor or against property of the 

estate, of a judgment obtained before the commencement of 

the case (362(a)(2))

− Any act to obtain possession of property of the estate or of 

property from the estate or to exercise control over property of 

the estate (362(a)(3))

− Any act to collect, assess, or recover a claim against the debtor 

that arose before the commencement of the case (362(a)(6))



Matters that are not stayed:

 A criminal action or proceeding against the debtor 

(362(b)(1))

 Virtually all family court matters, except that the 

bankruptcy does stay the division or transfer of, or 

collection of a domestic support obligation from, 

property of the estate (362(b)(2)), except income 

withholdings can continue (362(b)(2)(C))

 An action under a governmental unit’s police or 

regulatory power (362(b)(4))



Dismissal in the past year:

 The automatic stay will lapse 30 days after the case is 

filed, if a case has been dismissed in the past year. 

(362(c)(3)(A)).

 The automatic stay will not come into effect at all, if two 

cases have been dismissed in the past year. 

(362(c)(4)(A)).

 You must promptly file a motion to “extend” or “impose” 

the automatic stay. Must show good faith in filing, 

basically, arguing and proving a change in circumstances, 

so that, while the prior case(s) failed, the current case 

should succeed.



The section 341 meeting is 

scheduled:

 A meeting with the Debtor, the Debtor’s attorney, the 

bankruptcy trustee, and any creditors or other parties 

who want to show up.

 Usually quite efficient: Trustee wants to (a) see if the 

Trustee wants to object to the debtor’s discharge, and 

(b) unpack if there’s anything that the Trustee wants to 

liquidate. 


